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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): PN PILLAY (“complainant”) v MONDI MPACT GROUP 

FUND (“first respondent”) AND MONDI LIMITED (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the distribution of a death benefit by the first 

respondent following the death of its member, Mr J Naidoo (“the 

deceased”).  

1.2 The complaint was received by this Tribunal on 1 July 2016. On 6 July 

2016, a letter was sent to the complainant requesting further 

information by 6 August 2016. Further information was received from 

the complainant on 11 August 2016 and a letter acknowledging receipt 

of the complaint was sent to the complainant on same date. On the 

same date, the complaint was dispatched to the respondents 

requesting them to file their responses by 11 September 2016. On     

16 August 2016, a response was received from the second 

respondent. This Tribunal also received a response from the first 
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respondent on 11 October 2016. No further submissions were received 

from the parties.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant lodged the complaint in his capacity as the executor 

of the deceased’s estate. The deceased was employed by the second 

respondent and a member of the first respondent until his death on     

12 March 2015. He was initially married to Mrs Jennifer Naidoo (“Mrs 

Naidoo”) until they divorced on 2 April 2007. The deceased and Mrs 

Naidoo had two children, Javan Naidoo (26) and Joeash Naidoo (21). 

The deceased completed a beneficiary nomination form on 13 May 

2000 in terms of which he nominated Javan and Joeash Naidoo as his 

beneficiaries in equal shares of 50%. 

 

2.2 The deceased was subsequently married to Ms Claudia Wolhuter   

(“Ms Wolhuter”) on 30 October 2011. Ms Wolhuter had four children 

from a previous relationship. Following the deceased’s death a net 

death benefit in the amount of R2 359 997.58 became available for 

distribution of his beneficiaries. The board of management of the first 

respondent resolved to distribute the death benefit as follows: 

 

 Javan Naidoo:   R800 000 before tax 

 Joeash Naidoo:  R800 000 before tax 

 Ms Claudia Wolhuter: the balance of the death benefit 

 

2.3 The allocation of a portion of the death benefit to Ms Wolhuter is the 

subject matter of the complaint.  

 

[3] COMPLAINT 
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3.1 The complainant stated that the deceased resided with his two children 

Javan and Joeash Naidoo in their matrimonial home and maintained 

them until his death. He indicated that the deceased commenced a 

relationship with Ms Wolhuter in 2011 and their relationship was 

unstable as it resulted in several break-ups. The complainant alleges 

that Ms Wolhuter was not a match to the deceased as she enjoyed 

liquour, late night partying and was unfaithful.  

 

3.2 He stated that upon the deceased’s divorce from Mrs Naidoo, it was 

agreed that half of his pension benefit would be allocated to his former 

wife. The funds were subsequently paid to Ms Naidoo in terms of a 

divorce settlement agreement resulting in a reduction of the 

deceased’s pension benefit. However, it asserted that Ms Wolhuter 

also claimed a portion of the deceased’s death benefit despite sharing 

a brief relationship with the deceased. He submitted that no 

relationship existed between the deceased and Ms Wolhuter at the 

time of his death. The complainant stated that Ms Wolhuter was 

gainfully employed and received maintenance from the fathers of her 

four children. He indicated that the deceased did not support             

Ms Wolhuter and her children financially.  

 

3.3 The complainant submitted that the deceased’s two children were 

prejudiced by the amount allocated to Ms Wolhuter who is not a 

dependant. They were also prejudiced in that the matrimonial home at 

which they reside has a large bond over it in addition to several claims 

lodged against the deceased’s estate. He stated that the deceased’s 

children wish to pursue tertiary education and are not able to do so. 

Thus, he requests this Tribunal to investigate the matter.  

 

[4] RESPONSES 

 

First respondent  
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4.1 The first respondent confirmed that the deceased was its member at 

the time of his death. It indicated that the deceased completed a 

beneficiary nomination form on 12 March 2015 in which his two 

children, Ms Wolhuter and the complainant were nominated as 

beneficiaries. It indicated that the complainant is the executor of the 

deceased’s estate and an uncle to the deceased’s children. The 

investigations revealed that the deceased was divorced from his former 

wife (Mrs Naidoo) and as a result, his former wife was not considered 

in the distribution of the death benefit. 

 

4.2 The dependency questionnaire completed by Javan Naidoo indicated 

that he was supported by the deceased in the amount of R4 000.00 per 

month. Joeash Naidoo also indicated in the questionnaire that he was 

supported by the deceased in the amount of R7 000.00 per month.    

Ms Wolhuter stated in the questionnaire that she was living with the 

deceased and was receiving support for herself and her son from the 

deceased. In addition, she provided a sworn affidavit confirming that 

she was married to the deceased. Ms Wolhuter also provided the 

following information: 

 

 Letters from her employer confirming her employment together with details of 

an interest free loan provided by her employer; 

 A sworn affidavit confirming that she was married, together with a wedding 

guest list and a letter from Apostle Indren Naidoo confirming that she had 

conducted the ceremony; 

 A letter from the landlord (Mrs Reena Naidoo) together with lease confirming 

that the deceased and Ms Wolhuter were living in a granny cottage rented 

from her; and 

 A letter from Southlands Secondary School Governing Body confirming that 

Ms Wolhuter’s son (Claude Wolhuter) was a pupil at the school and the 

school fees for 2015. 

 

4.3 The first respondent stated that its board of management initially 

considered the distribution of the death benefit on 7 October 2015 
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based on the information provided following an investigation and 

requested further additional information. It indicated that it received 

confirmation from Absa bank regarding the outstanding bond on the 

deceased’s residence where his two children were living at the time of 

his death. The board of management re-considered the distributions of 

the death benefit in April 2016 and approved the following resolution: 

 

 An amount of R800 000.00 before tax to be awarded to each of the 

deceased’s sons, Javan and Joeash Naidoo to enable them to settle the 

outstanding bond on the deceased’s primary residence; 

 The balance to be awarded to Ms Wolhuter who was also a beneficiary of the 

proceeds of the deceased’s life insurance policy; and 

 The board considered the objections raised by the deceased’s sons 

regarding the inclusion of Ms Wolhuter and did not change its decision. 

 

4.4 On 16 May 2016, the second respondent received a letter from the 

complainant’s attorneys objecting to the inclusion of Ms Wolhuter as a 

beneficiary. It stated that it responded to the letter on 27 May 2016 by 

advising that it has considered the distribution of the death benefit and 

has made a decision in terms of section 37C of the Act.  

 

4.5 The first respondent submitted that its board of management does not 

dispute any of the claims made in the complaint, however, it believes 

that they have no bearing on its decision regarding the distribution of 

the death benefit. The board of management took into account the 

deceased’s last will and testament and applied its mind based on the 

dependency of each of the beneficiaries. It believes that the decree of 

divorce and the divorce settlement agreement have no bearing 

regarding the decision that was made. It indicated that it was correct in 

not considering Mrs Naidoo as a potential beneficiary in the distribution 

of the death benefit.  

 

4.6 The first respondent stated that on 24 August 2016, its Principal Officer 

received a faxed letter from the attorneys of Ms Wolhuter requesting 
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the decision made by the trustees regarding their client and a copy of 

the complaint lodged by Javan Naidoo with this Tribunal. It indicated 

that it responded to the request on 28 August 2016 and also responded 

to the documents filed by Ms Wolhuter. The first respondent concluded 

that this Tribunal should dismiss the complaint and uphold the decision 

reached by the board of management as stated in its resolution.  

 

Second respondent 

 

4.7 The second respondent stated that only the first respondent should be 

cited as a respondent as the complaint relates to the decision made by 

the trustees regarding the distribution of the death benefit. It indicated 

that the complaint does not relate to any employment relationship with 

it and as a result, no further action is required from it. 

 

 

 

 

 

 

[5] DETERMINATION AND REASON THEREFOR 

 

 Introduction 

 

5.1 The issue that falls for determination is whether or not the first 

respondent allocated the deceased’s death benefit equitably by taking 

into account all relevant factors.  

 

Payment of a death benefit 

 

 5.2 The payment of a death benefit is regulated in terms of section 37C of 

the Act which provides as follows:  
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“37C Disposition of pension benefits upon death of member 

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section (19)(5)(5)(i)  and 

subject to the provisions of section 37A(3) and 37D, not form part of 

the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) …  

 

(b) ...  

 

(bA) If a member has a dependant and the member has also 

designated in writing to the fund a nominee to receive the 

benefit or such portion of the benefit as is specified by the 

member in writing to the fund, the fund shall within twelve 

months of the death of such member pay the benefit or such 

portion thereof to such dependant or nominee in such 

proportions as the board may deem equitable: Provided that 

this paragraph shall only apply to the designation of a nominee 

made on or after 30 June 1989: Provided further that, in 

respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, 

either to a dependant or nominee contemplated in this 

paragraph or, if there is more than one such dependant or 

nominee, in proportions to any or all of those dependants and 

nominees.” 

 

5.3 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and 

finally to decide on the most appropriate mode of payment of the 

benefit payable. The board’s duties in this regard were summarised in 

Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 

paragraph 24 and 25, as follows:- 
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“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants; 

 the relationship with the deceased; 

 the extent of dependency; 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential. 

 

In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts. Further, the trustees must not rigidly adhere to a 

policy or fetter their discretion in any other way.” 

 

5.4 Section 37C of the Act places a duty on the board of management to 

identify the beneficiaries of a deceased member and also vests the 

board with discretionary powers on the proportions and manner of 

distributing the proceeds of a death benefit. As with the exercise of any 

discretionary power, in effecting an equitable distribution, the board is 

required to give proper consideration to relevant factors and to exclude 

irrelevant ones from consideration. 

 

5.5 It is clear that the allocation of a portion of the death benefit to           

Ms Wolhuter form the basis of this complaint. The submissions indicate 

that Ms Wolhuter lived with the deceased as husband and wife. The 

resolution of the board of trustees indicates that they were married and 

however, there is no marriage certificate as the Pastor did not register 

the marriage. A letter was provided to the first respondent from Antioch 

New Generation Ministry confirming the marriage. The deceased 

resided with her at her residence and was responsible for the monthly 

rent of R3 000.00, water, lights and groceries. Thus, Ms Wolhuter 

qualifies as factual dependant as set out in paragraph (b)(i) of the 

definition of a “dependant” in the Act.  
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5.6 The complainant seems to rely on the assertion that the deceased and 

Ms Wolhuter were not married. However, marriage is not a determining 

factor in the distribution of a death benefit in terms of section 37C of 

the Act. The issue of dependency is the most vital consideration. In this 

case the deceased and Ms Wolhuter lived in a relationship of mutual 

dependence and ran and shared a common household (see 

Esterhuizen v Central Retirement Annuity Fund [2013] 3 BPLR 355 

(PFA) at 360B-D).  

 

5.7 The first respondent indicated that the deceased assisted Ms Wolhuter 

with the maintenance of her 18 year old son, Claude and paid for his 

school fees, clothing and stationery. However, there is no evidence 

which indicates that the deceased assisted Ms Wolhuter’s son 

financially. It merely provided a letter from Southlands Secondary 

School showing that Claude is a pupil at the school and school fees for 

2015. Thus, Claude does not qualify as a factual dependant of the 

deceased. It follows that the board of management erred in considering 

Claude as a dependant of the deceased.  

 

5.8 The submissions indicate that the board considered the deceased’s 

last will and beneficiary nomination form. However, the board is not 

bound by the deceased’s will or nomination form as they only serve as 

a guide in the exercise of its discretion (see Mashazi v African Products 

Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 3706A-

B).  

 

5.9 The board also took into account the extent of dependency of the 

deceased’s two sons (Javan and Joeash Naidoo). The investigations 

revealed that Javan Naidoo is employed by Wireless-Lan with a 

monthly salary of R10 000.00. He received an allowance of R4 000.00 

from the deceased per month while he is employed. Joeash Naidoo is 

not employed and received an allowance of R7 000.00 from the 
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deceased per month. Having regard to their ages and extent of 

dependency on the deceased, the amounts of R800 000.00 that were 

allocated to each of them is considered reasonable and equitable in the 

circumstances.  

 

5.10 However, the allocation of the balance of the death benefit to Ms 

Wolhuter is not equitable having regard to the fact that the board of 

management erred in considering her son, Claude, as a dependant. It 

is clear from the submissions that the allocation made to Ms Wolhuter 

was done also done in view of the board’s conclusion that the 

deceased maintained her son. However, as stated above there was no 

evidence to support this conclusion. Thus, the decision of the board of 

management regarding the allocation made to Ms Wolhuter falls to be 

set aside and the board must reconsider its allocation in this regard. 

 

5.11 The complainant raised issues relating to the unstable nature of the 

relationship between the deceased and Ms Wolhuter. He also made 

allegations of her late night partying and unfaithfulness to the 

deceased. However, these are irrelevant issues which the board of 

management correctly did not consider in the distribution of the death 

benefit.  

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

  

6.1.1 The board of management of the first respondent correctly 

identified Ms Wolhuter as a factual dependant in terms of 

paragraph (b)(ii) of the definition of a “dependant” in the Act; 

 

6.1.2 The decision of the board of management to allocate the 

balance of the death benefit to Ms Wolhuter is set aside; 
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6.1.3 The first respondent is ordered to reconsider the amount 

allocated to Ms Wolhuter having  regard to the extent of her 

dependency and the conclusion reached by this Tribunal 

regarding the dependency of her son, Claude, within six weeks 

of this determination; and 

 
6.1.4 The first respondent is ordered to re-exercise its discretion and 

make an equitable distribution of the death benefit to the 

identified dependants within one week of reconsidering its 

decision as stated in paragraph 6.1.3 above. 

 

 

DATED AT PRETORIA ON THIS 27TH DAY OF OCTOBER 2016 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

 

 

 

Section 30M Filing: High Court  

Complainant represented by Anand-Nepaul Attorneys 

Respondents unrepresented   

 

 

 

 

 

 


